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7.2 Transport

Australia has a comprehensive network of highways and other 
roads linking all capital cities and regional centres. Haulage 
contractors compete strongly for business with the national 
and state railway systems and are capable of reaching many 
urban and industrial centres not served by the rail network. 
Australia’s railway network comprises approximately 37,000 
kilometres of track. Generally, only the larger cities and their 
environs are served by electrified lines with reliance on diesel 
services for country and interstate services. 

The rail operations of the Commonwealth, New South Wales, 
Victoria and Western Australia have now been privatised. 
However, rail infrastructure assets such as track, sleepers, 
ballast and formation remain publicly owned. Some 
jurisdictions have also leased the corridor and track to private 
operators in addition to selling rail assets (such as rolling stock 
and locomotives).

Australia has not adopted any of the international Conventions 
on liability for the carriage of goods by road or rail. However, 

both the road and rail transport industries have had to adjust 
to an avalanche of major regulatory changes over the past 
several years. Much of this legislation is based on the concept 
of “chain of responsibility” - the notion that all parties in the 
road transport supply chain (including consignors, loaders, 
drivers, owners and consignees) have obligations to improve 
safety and prevent a breach from occurring. The concept does 
not lead to equal responsibility between those parties, but 
rather to responsibility proportionate to each party’s level of 
involvement. Notable regulatory changes include legislation 
that imposes liability for serious road traffic infringements, 
driver fatigue and overloading. 

The introduction of the concept of “chain of responsibility” into 
road and rail legislation has meant that consignors (which by 
definition under the legislation can include air and sea carriers 
needing to subcontract for inland transport) need to familiarise 
themselves with the new “chain of responsibility” laws as a 
matter of risk management.

Land 

Australia’s 2 major carriers, Qantas and Virgin Blue operate 
nationally and internationally. 

Qantas (which includes QantasLink and Jetstar) operate 
an average of 5,000 domestic flights and around 700 
international flights every week, serving more than 145 
destinations in 39 countries. Qantas is a OneWorld alliance 
partner. Virgin Blue also services the domestic market and 
recently extended its operations to New Zealand and 5 other 
destinations in the South Pacific region. 

The number of international airlines travelling to Australia has 
been in steady decline since the turn of the century. However, 
at the beginning of 2008, the duopoly presently enjoyed by 
Qantas and Virgin Blue will come under serious challenge with 
the arrival of the first of the Asian budget carriers. 

All State capital cities are serviced by major international 
airports. There are also a number of major regional airports 
some of which are also capable of handling international 
services. All airports are close to the capital cities or 
major regional centres, and are serviced by efficient local 
transportation (which in a number of cases is presently being 
improved by major infrastructure projects). 

Other than for limited curfew arrangements, there is no 
restriction on access to any of Australia’s main airports, other 
than for some limited peak controls at Sydney airport which 
have little effect on international or domestic regular public 
transport.

Airfares, airport and other user charges are competitive on 
an international basis. Australia’s air and safety record is 
unparalleled. Its domestic and international airline operations 
are among the safest, if not the safest, in the world.

Australia has implemented most of the principal international 
conventions on air carriers’ civil liability including the Warsaw 
Convention, the Hague Protocol, the Guadalajara Convention, 
Montreal Protocol No. 3 and Montreal Protocol No. 4. However, 
Australia has denounced the Rome Convention on Damage 
Caused by Foreign Aircrafts and lieu thereof has enacted 
the Damage by Aircraft Act 1999 which imposes a strict and 
unlimited liability regime in Australia on aircraft engaged in 
overseas or interstate operations.

Australia was the first jurisdiction where deep vein thrombosis 
claims were brought against carriers. After reaching the 
High Court, these claims were determined in favour of the 
defendant airlines. 

Air 



www.middletons.com

8.1 Property, Planning & Environment

The Contract of Sale and Vendor’s Statement
Contracts of Sale for land (and, in Victoria, Vendor’s 
Statements) are ordinarily prepared by the solicitors for the 
vendor. 

In Victoria, the Vendor’s Statement is attached to the Contract 
of Sale and is required by law to contain information regarding:

the certificate of title——

any mortgages on title——

covenants——

easements——

zoning regulations ——

building permits——

any agreements which the vendor has entered into with ——
others in relation to the property

outgoings (such as rates and land tax) payable by the ——
registered proprietor of the property.

In New South Wales there is a requirement to annex a number 
of prescribed documents to the Contract of Sale. Several 
warranties are also implied into the Contract of Sale including 
a warranty that there is nothing that would entitle the local 
council to issue an upgrading or demolition order in respect of 
the property.

Vendors in Victoria must also disclose any information they 
are aware of that may impact on the value of the property, 
such as road works or acquisition for public housing. Vendors 
in New South Wales are deemed to have given a number of 
warranties that the property is not affected by proposals of 
certain government authorities.

In Victoria, if the Vendor’s Statement is insufficient or incorrect 
in its detail, a Contract of Sale can be void and the purchaser 
may take legal action to recover any loss suffered as a result 
of reliance on the information contained in the Statement.

In New South Wales, a vendor’s failure to annex a prescribed 
document to the Contract of Sale or a breach of an implied 
warranty might permit the purchaser to rescind the Contract 
of Sale.

Caveat emptor –  
buyer beware and the need for due diligence 
While: 

in Victoria a Vendor’s Statement must by law contain certain ——
information relating to title, encumbrances and outgoings

in New South Wales a vendor is required to annex the ——
prescribed documents to the Contract of Sale and make 
several implied warranties, a vendor is not required to 
disclose all matters relating to the property. 

Accordingly, it is important for purchasers to undertake due 
diligence inquiries before entering into the Contract of Sale 

including (as appropriate):

undertaking an inspection of the property——

obtaining and reviewing title searches to verify information ——
provided by the vendor

reviewing the terms of easements, restrictions on use and ——
leases affecting the title to the property

obtaining a survey report to identify any encroachments on ——
or by the property

obtaining reports in relation to the condition and state of ——
repair of any buildings, plant, machinery and equipment on 
the property

obtaining an environmental audit.——

Buying ‘off the plan’
Buying ‘off the plan’ occurs where a property is purchased 
before a particular building has been constructed on the 
property. Prospective purchasers view architectural plans and 
models or visit display suites in order to see what they will be 
purchasing.

However, purchasers must be aware of the:

need to ensure that the vendor is contractually obliged to ——
deliver the promised product

risks associated with delays in the vendor providing the ——
finished product.

It is common for off the plan contracts to contain provision for 
settlement to be the later of:

a date specified in the Contract of Sale——

within 14 days of the Plan of Subdivision being registered——

within 14 days of a Certificate of Occupancy being issued.——

Properties bought off the plan are ordinarily part of larger 
complexes governed by a body corporate or an owners’ 
corporation.

Bodies corporate/owners’ corporations
Purchasers should be aware of any property subject to a body 
corporate or owners’ corporation. These entities are created 
upon the registration of a plan of subdivision, with all lot 
owners on the plan automatically becoming members. 

Any area of property that is co-owned among several property 
owners is called common property. Bodies corporate or 
owners’ corporations operate to provide a democratic process 
by which to govern this common property. Standard rules are 
established under State regulations, but additional rules can 
be created by resolution of the body corporate or owners’ 
corporation.

Plans of subdivision often creating common property include:

medium density housing——

Buying and Selling Property

Property, Planning & Environment
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blocks of apartments or flats——

warehouse conversions——

mixed use commercial and residential properties——

industrial complexes and building parks——

shopping complexes.——

Common property rests in the possession of lot owners at a 
rate proportionate to their lot entitlement.

Bodies corporate and owners’ corporations are primarily 
responsible for repairs and maintenance and the provision of 
insurance on the common property. A fee for such services is 
charged to lot owners annually.

Purchasers should make full enquiries as to any body 
corporate or owners’ corporation issues before purchasing a 
property.

On 31 December 2007, the Owners Corporation Act 2006 came 
into force in Victoria. This Act removes the reference to ‘Body 
Corporate’ in Victoria and replace it with the term “Owners 
Corporation”, thereby ensuring consistency of terminology 
throughout Victoria and New South Wales.

Settlement
Settlement is the date on which the balance of the purchase 
price is to be paid to the vendor and when the title of the 
property is handed to the purchaser. This date is normally 
stated in the Contract of Sale and in Victoria is often 30, 60 or 
90 days after the date of the Contract. In New South Wales, 
the date is normally 42 days after the date of the Contract of 
Sale. A Statement of Adjustments is prepared at the final stage 
of settlement, detailing the purchase price, the deposit and the 
pro-rata adjustment of rates such as council, water and body 
corporate fees.

In both Victoria and New South Wales, the purchaser will 
also be liable to pay stamp duty on the purchase price of the 
property. In Victoria, stamp duty is payable within 3 months 
of settlement. In New South Wales, stamp duty must be paid 
within 3 months of the date of entry into the Contract of Sale 
(and whether or not settlement of the Contract of Sale has 
occurred before that date).

The Transfer of Land, which records the transfer from the 
vendor to the purchaser, must then be lodged with the State 
land titles office.

A large number of businesses in Australia operate from 
leased premises, whether they be commercial, industrial or 
retail. While some business owners opt to purchase business 
premises rather than lease, the leasing of business premises 
is far more common, particularly for commercial offices and 
retail shops. Furthermore, the leasing of premises, rather than 
purchasing offers numerous advantages to business owners, 
including:

less capital required to lease premises as opposed to having ——
to purchase the premises

often a more flexible arrangement where a business owner ——
is able to exit the premises after a set period of time, 
without having money tied up in the premises

rent is fully tax deductible, as opposed to purchasing ——
premises where payments towards the premises are 
not deductible, other than the interest on borrowings to 
purchase the premises.

Legal nature of a lease
In basic terms, a lease is a right granted by the owner (usually 
called a landlord or lessor) for the occupant (usually called a 
lessee or tenant) to use land or building in return for a regular 
payment (usually monthly) of rent.

A lease constitutes a legal interest in the land, which can 
be registered on the title to the land in Australia, each State 
or Territory has a register evidencing the owners of land 
and those parties with any interest in respect of that land, 
including tenants.

By having a legal interest in the land, the tenant has various 
rights which flow from that interest, including the following:

the lease is binding on subsequent purchasers (although ——
if it is a lease of NSW property it might also need to be 
registered), meaning that if a landlord sells the land after 
having leased it to a tenant, the purchaser will buy the land 
subject to the terms of the lease

a tenant is usually able to transfer its lease interest to ——
another party (for instance, if the tenant wanted to sell its 
business, it is able to transfer the lease to the purchaser, 
subject to certain conditions specified in the lease)

a tenant is usually able to mortgage the lease, so that if ——
a tenant required finance for its business, a bank is able 
to take a mortgage over the lease and loan against the 
security of the lease (again, subject to certain conditions 
specified in the lease)

a tenant will have certain statutory rights, including ——
the right to have a lease reinstated, where the lease is 
terminated by a landlord for breach by a tenant, subject of 
course, to the terms of the lease and the ability of a tenant 
to remedy any breach of the lease

where the lease is of a retail premises (see further below) ——
a tenant will have various rights which arise under retail 
legislation in Australia.

As will be noted from the above, a lease gives a tenant 
numerous rights but even more important are the terms of the 
lease. 

Leasing of Property
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Normal terms of a Lease
While all leases are somewhat different, most, if not all, leases 
will have the following terms:

Term
A lease will be for a period of time and can be for as short 
as a few months or as long as 50 years or more. However, 
most leases of business premises will be between 3-15 years 
depending upon whether the lease is of commercial, industrial 
or retail premises. Of course, the parties to the lease are free 
to negotiate any term. 

Rent
As mentioned above, the rent is usually paid to the landlord 
on a monthly basis. Prospective tenants requiring advice as to 
the appropriate market rent to be paid, can obtain advice from 
specialised real estate agents and valuers. 

Outgoings
In addition to the rent, most leases provide for a tenant to 
pay the outgoings of the premises. The outgoings will include 
rates on the property levied by Local Government, parks and 
drainage charges levied by the local water authority, land tax 
levied on the premises by the State Government (although 
for certain retail leases, land tax is not payable) and other 
charges that a landlord may incur in managing, repairing and 
maintaining the premises. 

Repair and maintenance
A tenant is usually responsible for all repairs and maintenance 
to the premises during the term of the lease. This will usually 
include an obligation at the end of the lease to reinstate the 
premises to the condition the premises were in when the 
tenant first entered occupation. 

Insurance
A tenant will be responsible for maintaining public liability 
insurance, usually for A$20m dollars. A tenant may also be 
required to effect other insurances, including insurance for 
breakage of glass and reimbursing the landlord for building 
insurance. 

Usage
The lease will usually provide that the premises can only 
be used in a certain manner, such as commercial offices, a 
warehouse or retail shop for the sale of certain items. 

Indemnity and release
A tenant will normally be required to release the landlord from 
all claims for loss or damage which arise under the lease and 
also to indemnify the landlord for any loss or damage which 
occurs in the premises. A tenant should ensure that it has 
adequate insurance to cover any indemnities provides to a 
landlord. 

Security deposit
Many leases provide for a tenant to provide a security deposit 
which can be as little as one months rent or possibly as much 
as 12 months rent. The security deposit is held by the landlord 
and returned to the tenant at the end of the lease. Of course, 
if the tenant has breached the lease, the landlord is entitled 
to draw upon the security deposit to satisfy any amount 
outstanding by the tenant. 

GST
Australia has a goods and services tax which is levied at 10% 
on the sale of certain goods and services. A grant of a lease 
will usually attract GST, meaning that a GST of 10% will be 
added to the rent. As long as the tenant is registered for GST, 
the tenant is entitled to receive an input tax credit for the GST, 
meaning that the tenant will have the GST refunded from the 
Government.

Rent review
Most leases will provide for the rent to be reviewed on an 
annual basis, usually to be increased by a fixed amount of say 
between 3-5%, or increased by movements in the Consumer 
Price Index, being the measure of inflation in the relevant city 
in which the premises are located. Most leases will provide for 
a market review every 5 years, which will mean that were the 
parties cannot agree on the market rent, the market rent will 
be determined by an independent valuer. 

Quiet enjoyment
Landlords generally have very few obligations under leases, 
except a landlord is required to provide a tenant with what is 
known as ‘quiet enjoyment’. This means that a landlord cannot 
interfere with a tenant’s occupation of the premises, other 
than in very limited circumstances, as set out in the lease.

Termination
Most leases will provide a landlord with a right to terminate 
the lease, in the event that a tenant does not remedy a breach 
within 14 days of receipt of notice from a landlord. 

The above sets out the main terms to be found in leases in 
Australia but of course, there are many other clauses and 
obligations on both landlords and tenants and expert advice 
should be obtained in negotiating any lease of business 
premises. 

Legislation
Leases in Australia are governed by property law legislation, 
which is generally similar throughout the States and 
Territories. With the exception of retail leases, the legislation 
has little effect on the lease, other than requiring landlords 
to give tenants an opportunity to remedy a breach before a 
lease can be terminated. Further, if a tenant leaves property in 
the premises at the end of the lease, some States require that 
the landlord take steps to notify the tenant and auction the 
property, with the proceeds to be returned to the tenant, less 
any costs incurred by the landlord. 
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Leases of retail premises are heavily regulated in Australia. 
The various States and Territories have legislation which 
governs retail leases largely, if not entirely for the benefit of 
retail tenants. 

As the legislation differs throughout Australia, so does the 
meaning of a ‘retail tenant’. Generally, a retail tenant will 
be a tenant which is engaged in the business of providing 
goods or services to the public, such as fashion retailers and 
convenience shops. The retail legislation implies numerous 
terms into leases for the benefit of tenants and in many 
instances, imposes fines on landlords if a landlord fails 
to comply with various obligations under the legislation. 

One such obligation, is the duty of a landlord to provide a 
disclosure statement to a tenant, which sets out various 
information about the lease, prior to the tenant entering into 
the lease. A disclosure statement will usually state that the 
rent being payable, the manner in which the rent is reviewed, 
the outgoings being payable and other pertinent information 
about the lease. 

Due to the impact of the legislation, retail leasing is 
particularly complex and landlords and tenants should ensure 
that they obtain advice from specialists before entering into 
any such retail lease.

Environmental protection
The continual evolution in environmental law has resulted in 
more stringent standards and public accountability for owners 
and developers when using their property. While not every 
activity requires a licence from the relevant State environment 
protection authority, many property owners and developers 
are often unaware of their environmental obligations.

State regulation for environmental protection
The State and Territory parliaments of Australia have 
the principal authority to legislate for the protection of 
the environment. State legislation has created various 
environment protection agencies that prosecute any breach of 
licence conditions.

In Victoria, the principal act is the Environment Protection 
Act 1970 (Vic) which is administered by the Environment 
Protection Authority of Victoria (EPAV). The EPAV is responsible 
for preparing State Environment Protection Policies which 
have the force of law and provide detailed requirements for 
the application of the principal legislation. The Act requires 
that before prescribed activities on a particular property are 
established the person intending to establish that activity 
must have approval from the EPAV. Approval is also required 
where changes to an existing activity are planned that will 
have an effect on waste on the surrounding environment.

Activities that are subject to the approval and licence process 
are specified in the Environment Protection (Scheduled 
Premises and Exemptions) Regulation 1996 (Vic). The activities 
prescribed include those likely to discharge waste to the 
atmosphere and where waste is likely to be discharged or 
deposited on land or water. It is an offence to fail to obtain a 
works approval or to breach the conditions of a licence.

The New South Wales parliament has enacted similar 
legislation in the form of the Protection of the Environment 
Administration Act 1991 (NSW) and the Protection of the 
Environment Operations Act 1997 (NSW). These Acts provide 
for the issue of environment protection licences which are 
required to:

authorise scheduled development work——

authorise scheduled activities——

control non-scheduled activities that may lead to water ——
pollution.

It is an offence to undertake any scheduled development work 
or activities without a licence from the NSW EPA.

In New South Wales the Contaminated Land Management Act 
1997 (NSW) also establishes a process for the investigation 
and remediation of contaminated land. Landowners 
may, in certain circumstances, be required to undertake 
remediation work in respect of contaminated land even if the 
contamination has been caused by another party. 

Other legislation aimed at protecting the allocation of natural 
resources, the conservation of native flora and fauna and the 
disposal of dangerous substances has also been enacted in all 
States.

Federal regulation for environmental protection
The most significant Federal legislation regulating environment 
protection is the Environment Protection and Biodiversity 
Conservation Act 1999 (EPBC Act). The EPBC Act sets out 
specific areas where the approval of the Federal Environment 
Minister is required before action can be undertaken that has 
the potential to impact the environment.

The EPBC Act creates an obligation on the Minister to decide 
whether an action should proceed that has, will have, or is 
likely to have, a significant impact on certain aspects of the 
environment. A person is prohibited from taking such action 
without the Minister giving approval or deciding that approval 
is not necessary.

Most commonly, the EPBC Act is concerned with areas of 
a national significance, such as a declared world heritage 
property or wetlands of international importance.

Environmental Protection and Planning
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Common law rights
It should not be forgotten that common law is also a source 
of environmental rights. Common law rights of action such 
as private nuisance, trespass and negligence can be used to 
enforce private rights where a person or entity’s environment 
has been affected.

Dealing with environmental obligations
The penalties for breach of environmental legislation can be 
significant. An offence by a corporation can expose directors 
and staff to personal liability. It is important that organisations 
have policies and procedures in place to avoid exposure to 
penalties or personal liability. An organisation’s operational 
and management procedures should include:

identifying potential environmental impacts——

measures which are to be taken to monitor and address ——
environmental impacts

appropriate resource allocation to address environmental ——
issues 

a reporting structure to senior managers——

appropriate document management and retention policies ——
to ensure the organisation is in a position to demonstrate 
compliance with its environmental obligations.

Environmental audits
Property transactions are increasingly involving issues 
relating to the environment, such as site contamination and 
the effects the proposed use of the property will have on the 
environment and surrounding properties. In order to gain an 
understanding of the level of contamination of a site and the 
suitability of a site for a particular purpose, an environmental 
auditor can be engaged. Environmental auditors gather 
information to provide an independent opinion on the 
environmental condition of a piece of property.

Examples where an environmental auditor will conduct an 
audit include when:

state legislation requires that a certificate or statement ——
of environmental audit be issued before the rezoning or 
development of potentially contaminated land can take 
place

parties to a Contract of Sale wish to have an independent ——
party provide an opinion on the state and suitability of the 
land before it can transferred

parties to a lease wish to establish a benchmark for the ——
level of contamination present on leased premises at the 
commencement of a lease.

The regulation of development
Planning law is where the private interests of property owners 
intersect with the public interest of regulating development.

The principal legislation governing planning in Victoria is the 
Planning & Environment Act 1987 (Vic), which is administered 
by the Department of Sustainability and Environment. The 
principal legislation in New South Wales is the Environmental 
Planning & Assessment Act 1979 (NSW), which is administered 
by the Department of Planning.

While State-based legislation and regulations govern planning 
law, it is at the local council level where this law is generally 
implemented, administered and enforced.

The planning framework
New South Wales and Victorian legislation provides for a 
similar planning framework. Both States adopt the approach 
where land is classified into certain zones which dictate 
the type of development that the local authority considers 
appropriate in that area. Examples of zones include residential, 
commercial and industrial. 

Planning instruments will stipulate what type of development is:

permissible in the zone without consent——

permissible in the zone with consent——

prohibited in the zone.——

Planning law is primarily enforced through the relevant local 
instrument which have the force of law. In Victoria, this is the 
local planning scheme and in New South Wales this is the local 
environmental plan.

Also relevant to Victorian planning law are overlays which 
are established in the Victorian Planning Provisions. Overlays 
relating to environment, landscaping, heritage and land 
management can all affect planning considerations of property.

In New South Wales, consideration will also need to be given 
to any applicable Regional Environmental Plans or State 
Environmental Planning Policies. 

The application process
Most development will require formal approval from the 
relevant authority in order to be lawfully undertaken. 
Ministerial approval is also reserved in instances where 
development applications are of significance to the State due 
to their size, type of development, amount of investment 
involved or number of people the proposal will employ. 

Generally speaking, applying for approval to develop or use 
land is similar in all States. The common procedure is as follows:

the application is made by the owner of the land or with the ——
owners’ consent

the appropriate forms are completed and lodged with the ——
relevant authority

Planning and Development
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the appropriate fee is paid——

the parties, normally through their legal representation, ——
will begin liaising with the determining authority during the 
consideration for the application

the relevant local authority will advertise that a ——
development application or permit application has been 
lodged.

In New South Wales it will also be necessary to lodge 
information relating to the environmental impacts of the 
proposed development with the relevant consent authority. 
For smaller developments, this might take the form of a 
Statement of Environmental Effects. However, for more 
significant developments, an Environmental Impact Statement 
might be required. There are special approval procedures 
which apply to major or State significant projects.

In Victoria, the local authority is obligated to provide notice to 
any person or entity it considers may suffer material detriment 
in the granting of a permit. Similar notification procedures 
apply in New South Wales.

The assessment and decision process
The process for making a decision about an application for 
development or use is similar in each State. If the assessing 
officer does not believe the application satisfies the objectives 
of the planning scheme or does not comply with particular 
provisions of the scheme, the application will be refused. The 
assessing officer can also choose to impose various conditions 
on any approval granted. Such conditions must be relevant and 
reasonably arise out of the development which is the subject 
of the application.

Generally, the responsible authority must consider:

matters set out in the principal legislation, including the ——
objections, submissions and comments from referral 
authorities and any significant effects the responsible 
authority considers the proposal may have on the 
environment

the contents of the relevant planning scheme and State, ——
local and regional planning policies

any comments from referral authorities——

whether it should use it’s statutory power to formally seek ——
further information.

Modification of approvals
An approval can be affected by changing circumstances or a 
change in law (i.e. the relevant planning scheme). All States 
have enacted legislation that allows for:

the modification of an approval, so long as the modification ——
does not effectively amount to an approval for a new 
development

the upholding of existing use rights, which allow previously ——
lawful activities on land which would no longer be 
permitted after the introduction of changes to a local 
planning scheme

the revocation of an approval.——

Investigation and  
enforcement of approval conditions
All States grant powers to authorised officers (usually local 
council employees) to investigate breaches of planning 
legislation and take enforcement action.

Common enforcement mechanisms available to councils in 
all States include on-the-spot fines, notices of intention to 
issue an order, the issuing of an order and ultimately court 
proceedings.

Matters that attract enforcement orders from local authorities 
include:

commencing development without approval——

failure to comply with local planning schemes——

failure to comply with a condition of an approval——

conducting activities on the land that amount to unlawful use.——

Review of council decisions
All jurisdictions also have appellate bodies which hear disputes 
under local planning legislation. In Victoria, this body is the 
Victorian Civil & Administrative Tribunal and in New South 
Wales it is the Land & Environment Court.

These bodies hear appeals regarding matters such as:

a refusal to grant an approval——

the suitability of conditions upon which an approval is ——
granted

the exercise of enforcement options by council officers.——
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Tax is imposed in Australia at both a Federal and a State 
(or Territory) level. The main taxes imposed by the Federal 
Government are: 

Income tax (which includes Capital Gains Tax (CGT)) and the ——
Medicare levy 

Goods and Services Tax (GST)——

Fringe Benefits Tax (FBT).——

The Federal Government also imposes a Superannuation 
Guarantee Charge if an employer has not paid the required 
amount of superannuation contributions for their employees.

The main taxes imposed by the States are: 

stamp duty ——

payroll tax ——

land tax.——

Australia does not directly impose death or gift duties. 

Taxation

Taxation

Generally Australia runs a self assessment income tax system 
where taxpayers are required to lodge annual income tax 
returns for the 12 months to 30 June each year and pay tax 
in accordance with those returns. Returns may be subject 
to a subsequent audit by the Australian Taxation Office, 
generally for a period of 4 years subsequent to lodgment of 
the returns. Subsidiaries of non-resident companies often 
obtain permission from the Commissioner of Taxation to 
use a Substituted Accounting Period corresponding with the 
accounting and tax year end in their home jurisdiction.

A distinction is drawn between residents and non-residents 
with residents being liable to tax on their worldwide income 
and non-residents only on their Australian sourced income. 
Rather than impose a separate tax on capital gains,  
Australia’s CGT legislation is incorporated in the income tax 
legislation and net capital gains are included in a taxpayer’s 
assessable income.

A distinction is also drawn between different types of 
taxpayers and there are different rules for the following: 

individuals ——

companies ——

trusts ——

partnerships ——

superannuation funds.——

The Government commissioned a review of Australia’s tax 
system (the Australia’s Future Tax System Review Panel) 
which has undertaken a fundamental review of Australia’s tax 
system.

The Panel delivered its report to the Government in December 
2009 and the report together with the Government’s 
implementation program for its recommendations was 
released to the public in mid 2010.

Income Tax
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An individual is a tax resident if he or she resides in Australia. 
This is extended to include, amongst others, a person who 
does not ordinarily reside in Australia but who: 

is in Australia for at least 183 days (whether continuously ——
or not) in a year of income unless the Commissioner is 
satisfied that his or her usual place of abode is outside 
Australia and that he or she does not intend to take up 
residence in Australia, or

is domiciled (a legal concept) in Australia unless the ——
Commissioner is satisfied that his or her permanent place of 
abode is outside Australia.

The tax rates for individuals from 1 July 2009 are:

Residents

Taxable Income $ Tax payable $

0 – 6,000 Nil

6,001 – 35,000 15c for each $1 over 6,000

35,001 – 80,000 4,350 plus 30c for each $1 over 35,000

80,001 – 180,000 17,850 plus 38c for each $1 over 80,000

180,001 + 55,850 plus 45c for each $1 over 180,000

Non-Residents

Taxable Income $ Tax payable $

0 – 35,000 29c for each $1 

35,001 – 80,000 10,150 plus 30c for each $1 over 35,000

80,001 – 180,000 23,650 plus 38c for each $1 over 80,000

180,001 + 61,650 plus 45c for each $1 over 180,000

Residents are also liable to pay a Medicare Levy equal to 
1.5% of taxable income. A surcharge of 1% applies to high 
income earners who do not have private health insurance. 
Non-residents are not required to pay the Medicare Levy. The 
liability of a non-resident to Australian tax may be affected by 
any applicable double tax agreement.

Business Entities
Companies 
Companies, including non-resident companies, carrying on 
business in Australia or deriving Australian sourced income 
that is not subject to withholding tax or otherwise exempt, are 
taxed at 30%.

All companies incorporated in Australia as well as those 
incorporated outside Australia but which are centrally 
managed and controlled in Australia are tax resident in 
Australia.

Under Australian law, it is possible for companies to be 
regarded as being tax resident in more than one country. 

Special rules have been introduced to limit the tax advantages 
that can arise in such circumstances.

Trusts 
Generally, trusts are not subject to tax provided that the 
beneficiaries are presently entitled to the net income of the 
trust at the end of the trust’s year of income. That income 
is taxed in the hands of the beneficiaries. Losses are carried 
forward in the trust for offset against future assessable 
income. Trusts are commonly used for small and medium sized 
businesses, property investments and for estate planning 
purposes.

Partnerships 
The tax law differentiates between limited and general 
partnerships. A limited partnership is taxed as if it is a 
company and distributions are treated as dividends. A general 
partnership is not taxed. Profits and losses flow through to the 
partners and are taxed in the hands of the partners.

Superannuation Funds 
The income of most superannuation funds, known as 
complying superannuation funds, is taxed at 15%. Income 
includes superannuation contributions for which the 
contributor has received a tax deduction. Capital gains 
made on assets held by complying superannuation funds for 
more than 12 months are taxed at 10%. The income of non 
complying superannuation funds is taxed at 45%.

Capital Gains Tax (CGT) 
As has been mentioned, capital gains are taxed as part of the 
income tax regime. The CGT rules bring into the tax net gains 
from the disposal of assets acquired on or after 20 September 
1985. Certain deeming provisions may also result in a taxable 
capital gain arising in respect of an asset acquired before 20 
September 1985. Net capital gains are included in a taxpayer’s 
overall assessable income.

CGT applies to most assets owned by residents wherever the 
assets are located. Exceptions include: 

the main residence of an individual ——

cars ——

trading stock.——

depreciating assets to the extent they are used for a ——
taxable pupose.

For non-residents, CGT applies if there is a disposal of an asset 
that is taxable Australian property. This includes: 

taxable Australian real property——

shares, units or other interests in entities whose principal ——
assets are taxable Australian real property

Individuals 
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assets that have been used by the non-resident at any ——
time in carrying on a business in Australia at or through a 
permanent establishment, and

options to acquire any of the abovementioned assets.——

Where assets are held for more than 12 months, individuals 
and trusts may make use of the discount capital gains regime 
which enables those taxpayers to only include 50% of any 
capital gain in their assessable income.

Capital losses can only be offset against capital gains and to 
the extent that capital losses exceed capital gains, the excess 
can be carried forward to offset capital gains made in future 
years. They cannot be offset against revenue gains.

When a non-resident becomes a resident for tax purposes,  
the law deems the former non-resident to have acquired  
those assets that were not already subject to CGT (because 
they were not taxable Australian property) and which were 
actually acquired on or after 20 September 1985 to have been 
acquired at the time of the change of residence for their then 
market value.

When a resident taxpayer becomes a non-resident for tax 
purposes, the taxpayer is deemed to have disposed of all 
assets that are not taxable Australian property or that were 
acquired before 20 September 1985, for their current  
market value.

Foreign Source Income 
There are special rules for the taxation of foreign source 
income of residents. In addition to a system of foreign tax 
credits, Australia operates a controlled foreign companies 
(CFC) system, a controlled foreign trusts (CFT) system and a 
foreign investment fund (FIF) system. The aim of the CFC, CFT 
and FIF systems is to prevent foreign source income being 
accumulated offshore at low rates of tax. These systems allow 
Australia to tax certain income and gains that have not been 
received in Australia.

Imputation 
Australian tax paid by resident companies gives rise to 
franking credits that attach to franked dividends paid to 
shareholders. Shareholders are eligible to claim franking 
credits against their tax liability on dividends and other 
income. Individuals and superannuation funds are eligible to 
claim refunds of franking credits where their franking credits 
exceed the tax otherwise payable on their income.

Withholding Tax 
Unfranked dividends, interest and royalties paid to non-
residents are subject to withholding tax. If withholding tax is 
paid, then no further tax is payable in Australia on that income.

The rates of withholding tax are: 

interest – 10%——

unfranked dividends – 30%, reduced in many cases because ——
of an applicable double tax treaty to 15% 

royalties – 30%, reduced in many cases because of an ——
applicable double tax treaty to 10% or 15%.

Losses 
Losses can be carried forward indefinitely by corporate 
taxpayers subject to the taxpayer satisfying one of 2 tests. The 
tests are, first, the continuity of ownership test which requires 
that taxpayers maintain majority underlying ownership of 
the company in the same hands in the loss recoupment year 
as was the case in the year the losses were incurred. The 
alternate test is the same business test which requires that 
the identical business be conducted in the loss recoupment 
year as was conducted immediately prior to the continuity of 
ownership test not being satisfied.

Different and more complex tests apply for the recoupment 
of losses by trusts. Revenue losses can be offset against 
assessable income, which may include both income and capital 
gains. Capital losses can only be utilised against capital gains.

Thin capitalisation 
Broadly, Australia’s thin capitalisation rules permit a debt 
to equity ratio of 3:1 for both foreign controlled Australian 
corporates and for Australian corporates with offshore 
operations. An ‘arm’s length’ test may be applied where these 
limits are breached. A higher debt to equity ratio applies for 
financial institutions. Specific legislation characterises what 
constitutes debt and equity for these purposes.

Transfer Pricing 
Australia’s transfer pricing rules are broadly in accordance with 
the OECD model. Taxpayers undertaking related party cross 
border transactions are required to lodge a Schedule 25A with 
their annual income tax return. This schedule is, in part, used 
to monitor the taxpayer’s compliance with the transfer pricing 
rules. The Australian Taxation Office has issued a number of 
lengthy rulings on the operation of the transfer pricing rules 
and has undertaken a number of audits or other reviews that 
have resulted in substantial adjustment to the taxable income 
of taxpayers where it is has been found that the rules have not 
been complied with.

Double Tax Treaties 
Australia is a party to many bilateral double tax treaties 
dealing with income and, in most cases, capital gains. These 
treaties set out to regulate the taxing rights between the 
countries involved. The treaties generally follow the OECD 
model.
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A 10% goods & services tax (GST) applies to most supplies 
connected with Australia, at each step along the production 
chain. It also applies to most importations. Registered suppliers 
are obliged to remit GST on supplies they make. For the most 
part registered recipients will be entitled to a credit for any GST 
included in the price of acquisitions they make. Non-residents 
may be entitled to register, thereby making available input tax 
credits in relation to expenses incurred in Australia.

GST will not apply to limited categories of goods and services, 
including: 

exports ——
financial supplies——
residential accommodation ——
basic food ——
supplies of a going concern.——

From an administrative perspective, the GST system relies on 
registration of businesses and the issuance of tax invoices by 
the suppliers of taxable goods and services.

Australian Business Number (ABN) 
The Australian Business Number (ABN) is a unique identifying 
number used by all businesses in their dealings with the 
Australian Taxation Office and other government departments. 
All enterprises registered for GST must have an ABN. It follows 
that non-residents which register for GST must also apply for 
an ABN. Non-residents which are not registered for GST but 
carry on an enterprise in Australia should also consider applying 
for an ABN. Business customers of non-residents which make 
supplies in the course or furtherance of an enterprise carried 
on in Australia must withhold 46.5% of amounts payable to the 
non-resident unless they are provided with an ABN.

Goods and Services Tax (GST) 

FBT is imposed at 46.5% on the grossed up value of benefits 
provided to employees in respect of employment. The effect 
of taxing fringe benefits in this way is that employers pay FBT 
equivalent to the income tax that an employee on the top 
marginal rate of tax receiving the benefit would have paid 
had they purchased the benefit themselves from their after 
tax income. FBT is deductible to the employer for income 
tax purposes. Certain benefits, such as superannuation, are 
exempt from FBT while other benefits, such as motor vehicles, 
are concessionally taxed.

Guarantee Charge
If an employer fails to provide the prescribed minimum level 
of superannuation contributions in respect of an employee 
during a contribution period (a quarter) to a complying 
superannuation fund, it will be liable for a charge equivalent to 
the amount of the shortfall plus an interest component and an 
administrative charge. The minimum level of superannuation 
contributions required for each employee is currently 9% of 
salary. There is a cap on the maximum contributions payable in 
respect of any particular employee.

Fringe Benefits Tax (FBT)

As mentioned earlier, the States and Territories also impose 
taxes. These include stamp duty, payroll tax, and land tax.

Stamp Duty 
Stamp duty is generally a tax payable on transactions, 
including the transfer or conveyance of property or assets 
situated in, or attributable to, that State or Territory and 
on loan security documents. Generally, the amount of the 
consideration or the unencumbered value of the property 
transferred (whichever is the greater) is the duty base. Stamp 
duty is usually payable by the purchaser or transferee. The 
stamp duty rates vary between each State and Territory. 
Stamp duty is an important factor in any purchase of a 
business, being assessed upon the value of most of the assets, 
including goodwill (except in Victoria) acquired. Some States 
specifically exempt trading stock. The value of any liabilities 
assumed by a purchaser may also be treated as part of the 
purchase consideration.

Payroll Tax 
Payroll tax is a tax levied in each State and Territory on the 
gross salaries and wages paid by an employer for services 
rendered by employees in the State or Territory. Certain 
payments to contractors may also be deemed to be wages. It 
is payable on a monthly basis with a final reckoning at the end 
of the year. The rates vary across the States and Territories as 
do the thresholds from which point the tax becomes payable.

Land Tax 
Land tax is a tax levied annually on the unimproved value of 
freehold land held within a State. The rate of land tax varies 
from State to State. Generally, land tax is calculated using 
a progressive tax scale, however, the threshold level for 
the imposition of the tax also varies from State to State. An 
owner’s principal place of residence is generally exempt from 
land tax, as is land used for primary production.

State Taxes 
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Employers are required to provide the prescribed minimum  
level of superannuation contributions in respect of an  
employee during a contribution period (a quarter) to a 
complying superannuation fund.  In order to meet their 
superannuation guarantee obligations, employers are required 
to contribute a minimum of 9% of each employee’s earning 
base for each quarter.  

Superannuation Guarantee Charge
If an employer fails to make the required superannuation 
contributions by the due date, they will incur a superannuation 
guarantee charge for the quarter. This charge comprises the 
total of the superannuation guarantee shortfall amounts, a 
nominal interest component on that amount (10% per annum) 
and an administrative component ($20 per employee).

Unlike the employer’s payment of superannuation contributions, 
the payment of the superannuation guarantee charge is not 
deductible for income tax purposes.  

Superannuation Guarantee


