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Checklist before signing a lease agreement

The ACCC has recently launched a checklist publication - ‘Being smart about your new franchise

- checklist before signing a lease agreement’.

While the checklist is aimed at helping prospective franchisees make
an informed decision before they sign up to a retail franchise and the
related lease agreement, franchisors should also be familiar with the
checklist.

A summary of the checklist items are itemised below.

1. Read and understand the terms and conditions of your lease.
By signing the lease you are agreeing to its terms and conditions.

2. Ensure that all promises and representations made to you by
the landlord (and for franchisees, the franchisor) are in the lease
documents or con rmed in writing.

3. Ensure that the terms of the lease correspond with the terms
of the franchise (eg a 5 year lease may not be ideal for a 3 year
franchise). Franchisees should also seek legal advice about their
position if their franchise is terminated.

4. Seek experienced independent legal and business advice before
you sign anything to ensure that you understand the legal
implications of what you are agreeing to.

5. Consider whether you would like to include the option to renew
or transfer your franchise in the lease agreement, and the terms
of these options.

6. Remember that you may experience unforseen circumstances
(eg illness) that may oblige you to terminate the lease agreement
you should consider these circumstances before you sign.

7. Carefully consider how much you can afford as your starting
rent and the timing and method of calculation of any future rental
increases. Research rental in the local area to make sure you are
being offered a reasonable deal.
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8. Consider t-out costs and the possible maintenance costs.

9. If you are told that t-out costs will be a certain sum, check
whether you can obtain some alternative quotations for the
work. You need to consider who will fund the overrun if the t-out
costs are underestimated. Any overrun should not be funded out
of working capital, as this working capital may be needed to fund
some overheads until the business becomes pro table.

10.Check whether your franchise agreement gives you any
exclusive rights to a particular geographical area.

11.Check the current competition in your area for products or
services similar to yours and give consideration to the potential
for future competition.

For more information, go to www.business.gov.au or please contact
Rohan Ingleton Property & Development Partner on (03) 9640 2012.

Rohan Ingleton | Partner
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Franchising Code Disclosure Obligations Amended

In the February edition of our Franchise Legal Update we informed you that the Government
instigated a review of the disclosure obligations under the Franchising Code of Conduct (Code).
This review has now culminated in the legislation of the Trade Practices (Industry Codes -
Franchising) Amendment Regulations 2007 (No. 1) 2007 No. 240 (Cth) (Regulations).

The Regulations will commence on 1 March 2008.

Some changes to the Code introduced by the Regulations are franchisors to disclose the name of any business providing rebate/
as follows: nancial bene treceived for the supply of goods or services to
franchisees

if franchised site/territory subject to a previous franchised
business, details of previous franchised business to be provided
with the disclosure document

any related agreements to be signed by franchisees to be
provided to franchisees (if available) at least 14 days before
franchisees sign franchise agreement

franchisors to provide nancial reports for each of the last 2
completed nancial years if requested by franchisees.

serious offence now includes a contravention of any provision of
the Corporations Act 2001 (Cth)

code to apply to foreign franchisors

franchisors to give a copy of the franchise agreement, in the form
in which it is to be executed to a prospective franchisee

franchise agreements not to contain a waiver of any verbal or
written representations made by a franchiser

disclosure of materially relevant facts (eg change in majority
ownership or control of franchisor) reduced from 60 days to 14

days For more information on the Regulations or updating your disclosure
materially relevant facts extended to include franchisor directors document to comply with the Regulations, contact Chris Nikou,
if the information is available, franchisors must provide the name, National Franchise Partner on (03) 9640 4354.

location and contact details of each franchisee for franchise
events (eg franchised business ceased to operate)

5 A copy of the manual can be obtained from the following website
ACCC releases The FranCh |See address www.accc.gov.au/content/index.phtml/itemld/795322.
Manual

In its commitment to educating people who are considering
purchasing a franchise, the ACCC this month launched a
comprehensive publication titled The Franchisee Manual to
assist people think about purchasing a franchise and to help
existing franchisees understand and comply with the Franchising
Code of Conduct.
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Hefty nes for resale price maintenance

In February 2007, the Federal Court handed down its decision in ACCC v Jurlique International Pty
Ltd, which involved allegations of resale price maintenance in the sale of Jurlique products by four
Jurliqgue companies and Jurlique founder, Dr Jurgen Klein.

Section 48 of the Trade Practices Act 1974 (Cth) (TPA) strictly
prohibits resale price maintenance. The ACCC alleged that the four
Jurlique companies and Dr Klein breached section 48 of the TPA over
a period of several years by engaging in the following conduct:

entering, and offering to enter into agreements for the supply

of Jurlique products, one of the terms of which included that the
products were not to be sold at a price less than a price speci ed
by the Jurlique companies

inducing or attempting to induce retailers and franchisees not to
sell Jurlique products at a price less than the price speci ed by the
lurlique companies

withholding supply of lurlique products for the reason that the
retailer had sold the products at prices below the retail prices
speci ed by the Jurligue companies

making it known to retailers and franchisees that Jurlique products
would not be supplied unless they agreed not to sell the products
at a price less than the price speci ed by the Jurlique companies.

It was speci cally alleged by the ACCC that Dr Klein was knowingly
concerned in, and aided and abetted the conduct referred to above.

Given the Jurlique companies and Dr Klein admitted to the
contravening conduct, it was necessary for the Federal Court to
determine an appropriate penalty.

Justice Spender considered the view that resale price maintenance

is not anti-competitive and that there is a strong case for the
argument that by employing a minimum resale price, and preventing
the undercutting of prices by discount retailers, the image and the
status of the product is protected .

Nevertheless, when making orders in accordance with those
agreed by the parties, Justice Spender took into account the
following matters:

the conduct was deliberate, was the result of a long-standing
company policy, was over a long period of time and was set by
senior management

the affect of the conduct on retailers in Australia and
internationally

the Jurlique group of companies had substantial assets and
signi cant pro ts.

The 4 Jurliqgue companies were ordered to pay nes amounting to
$3.4 million, plus legal costs. The Federal Court also imposed a ne
of $200,000 personally on Dr Jurgen Klein.

Companies must be aware that the costs of breaching the TPA are
becoming increasingly more onerous. Company directors or senior
management of an organisation must also act with care to ensure
their conduct in no way implements or condones any conduct that
breaches the TPA.

In order to avoid breaching the resale price maintenance provisions
under the TPA, franchisors need to ensure that their franchise
agreements are drafted carefully and do not specify a minimum price
at which products are not to be sold below. A franchise agreement
may, however, specify either a recommended resale price or a
maximum price at which products may be sold.

Sarah Standish | Lawyer
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Calculating loss of income not so simple

Franchisors often ask us what their rights are in respect of recouping monies owed to them by
franchisees. Conventional franchisee breaches often relate to the non-payment of fees such as

royalties and advertising levies.

In those circumstances, a franchisor can simply issue a franchisee
with a default and termination notice. If the franchisee fails to
remedy the breach within the period speci ed in the notice and
does not issue the franchisor with a notice disputing the alleged
breach then, a franchisor may by written notice terminate the
franchise agreement.

If a franchise agreement is terminated, the next questions are
commonly:

whether a franchisor can recover the potential income the
franchisee would have generated for the franchisor had the
franchisee complied with its obligations under the franchise
agreement?

if a franchisor can recover the potential income from a franchisee,
how much can be recovered?

The answer to the rst question is yes. A franchisor can recover
the potential income a franchisee would have generated for the
franchisor had the franchisee complied with its obligations under
the franchise agreement by issuing legal proceedings against the
franchisee and its guarantors (if any).

The answer to the second question is dependent on whether the
amount can be calculated with certainty.

The case of NKV Enterprises Pty Ltd (Franchisor) v Suarez as Trustee
and Anor (Franchisee) [2007] QSC 086 highlights the dif culties a
franchisor encountered when seeking to recover loss of income from
a defaulting franchisee.

Under the terms of the franchise agreement (Franchise Agreement), the
Franchisee was required to pay the Franchisor, among other things:

for the grant of the franchise the sum of $203,500 inclusive of
GST (Franchise Fee)

for the equipment used in the franchised business in the amount
of $7,500 (Equipment Expense)

for the provision of services by the Franchisor the sum of $150 per
week (Service Fee).

The Franchisee did not pay the Franchise Fee, the Equipment
Expense or the Service Fee (together the Franchise Money).

A few months after entering into the Franchise Agreement, the
Franchisee informed the Franchisor that he was actively seeking to
sell his interest in the Franchise Agreement due to health reasons.
Despite receiving written assurance from the Franchisee that the
Franchise Money would be paid, the Franchisee failed to pay the
Franchise Money.

The Franchisor issued the Franchisee with a notice of default and
termination in relation to payment of the Franchise Money. The
Franchisee did not rectify the default and accordingly, the Franchisor
sued the Franchisee and its guarantor for:

the Franchise Money

damages for loss of fees associated with the performance of the
Franchise Agreement in the amount of $99,397

interest calculated at the default rate speci ed in the Franchise
Agreement

costs to be assessed on an indemnity basis as speci ed in the
fanchise Agreement.

The court accepted the Franchisor s claim in respect of the Franchise
Money (including interest and costs) against the Franchisee and its
guarantor, however, in respect of the claim of loss of income, the
court estimated that the Franchisor s loss of chance to earn income
from the Franchisee if, the franchised business was successfully
operated by the Franchisee was only $5,000 and not $99,397.

In reaching its decision in relation to the Franchisor s claim for
damages for loss of income, the court considered the following:

the case of Sun Valley Poultry Pty Ltd v Micro-Biologicals Ltd &
Integratori Vaccini Zootechnici SAS (a decision of the English Court
of Appeal of 4 May 1990), where a claim for loss of income was
granted because the calculations were based on actual sales in a
recent year to the claimant and projected through the following
years by reference to a growth rate achieved by another customer
said to be comparable to the claimant

the Franchisee had not operated the franchised business No
particular evidence to suggest that the Franchisee would have
successfully operated the franchised business

there were no other franchisees in the franchise system.

The case illustrates that the success of a franchisor s claim against a
franchisee for loss of income will be largely dependent on whether
the franchisor s loss can be calculated with certainty. The less
complete the evidence, the more likely that a court will award only
nominal damages to a franchisor for loss of income.

Accordingly, before determining whether to issue proceedings for
loss of income, it is imperative that a franchisor reviews its loss

of income calculations to ensure that its evidence is complete to
the fullest extent possible. In addition, franchisors should consider
building protection into their franchise agreements by inserting an
appropriate damages formula.

Emily Kishida | Lawyer






